I, like others who heard him, was very struck by the wisdom of Rudy Green’s comment that the right thing does not happen by itself; it requires sustained and renewed effort.  I also very much appreciated Johnny Wilson’s talk about “angry white men.”  

Let me begin with an anecdote.  I grew up in Lexington, Virginia, a small town of about 7500 in the western Appalachian (hillbilly) region of Virginia.  In my 4th grade year, I was out of class one day (I no longer remember why) and in the upstairs corridor of Waddell School.  There at the other end I saw a boy, the only other person in the hallway.  I knew immediately that he didn’t belong in the building so I was puzzled why he was there.  I couldn’t figure it out, stared at him, then went on my way, sure that the teachers would take care of the anomaly.  As it turned out, I was wrong.  Rickie belonged at the school.  He counted as white, even though he was dark skinned enough to strike me as out of place in the segregated public schools where I grew up.

Lest you think I was raised with racist values: when a nearby county in Virginia declared bankruptcy and closed its school rather than integrate, my father drove over the mountains twice a week to teach an 8th grade government class in a school for blacks and for whites willing to integrate.  No, the scene is rather more horrifying than racist values.  I at age ten, whatever my family’s political values, was so used to segregation that a dark skinned boy in my school hallway loudly declared “something is wrong with this picture.”

The scene happened 10 years after Brown v. Board of Education.  It would be another two years before the schools in Lexington would desegregate.

In the years since Brown v. Board of Education, a variety of laws, programs, measures, and initiatives have been urged and used to overcome the legacy of slavery and racism.  Keep in mind that slavery has existed in North America longer than the United States has existed.  One of those measures, and the one I shall talk about today, is affirmative action, specifically affirmative action programs in college admissions.  As some of you know, the issue is now before the Supreme Court.  White students who applied to the University of Michigan Law School claim that they were discriminated against by the University Admissions’ affirmative action program.

A similar case, the Hopwood case, occurred here at the UT Law School six years ago.  The 5th Circuit Federal Court declared UT’s affirmative action program unconstitutional, and as you may know, UT and the state of Texas have been scrambling ever since to find a legal substitute (the 10% rule).  In the same year, Proposition 209, which outlawed all affirmative action programs, passed in California.

These new developments conflict with the legal status quo set by the Bakke case way back in 1978.  That case outlawed the use of quotas but allowed race sensitive affirmative action in university admissions.  Now the Supreme Court must resolve the discrepancy and has chosen the Michigan case to do so.  Interestingly, the case has set the all time record for “friend of the court” briefs.  More than 60 have been filed, not only by university groups, but by corporations, business alliances, NGOs,, and various government bodies - all in support of affirmative action programs.  Still, this is a very conservative court, one that is soon expected to overturn Roe v. Wade, so the outcome is uncertain.

The legal case against affirmative action turns on one the two most important clauses in an amendment outside the Bill of Rights.  The 14th amendment, in its attempt to grant freed slaves full citizenship, declares that no State shall “deny to any person within its jurisdiction the equal protection of the laws.”  (The other important clause, immediately preceding, is the “due process” clause.)  There is something perverse and shameless in white students turning the 14th amendment against programs meant to habilitate Black Americans into full participation in educational benefits.

Anyhow, as my juniors know, or ought to, there is a procedural and a substantive issue in this clause.

The procedural question is: is affirmative action unfair to college applicants, that is, is it a process that violates “equal protection of the laws”?

The substantial question is: does affirmative action do harm, that is, is the outcome a violation of “equal protection of the laws”?  And if it does harm, does it harm whites or blacks (as some have argued) and is the harm outweighed by other legal or political considerations?

Keep in mind that it is recognized legal principle that no law can be applied absolutely equally, nor can outcomes of processes be made absolutely equal.  In both questions, the issue is whether the discrepancies are procedurally or substantively significant in a negative way.

At this point you may fear the next ten minutes will be filled with a close analysis of these legal matters.  I would find that interesting but there is not time enough.  Instead I want to dispel some myths about affirmative action in college admissions, and I rely here on two excellent books.

The first is by the former presidents of Harvard and Princeton Universities, titled The Shape of the River  It is a comprehensive analysis of data from 28 selective colleges and universities – the colleges you all are applying to – over the years from 1951 to 1989.  These schools are also the ones most likely to have affirmative action programs (only 20% of American 4 year institutions have affirmative action programs).   Here are some of their findings.

The net effect of affirmative action programs has more than doubled the number of African-Americans at these better institutions.  That is, with race neutral admissions, the populations of Black students at these schools would be half of what it is now.  For African-American women who attend, their income is 73% higher, for men 82% higher than the income average for all African-Americans.  Moreover, Black graduates of these institutions are twice as likely to engage in community and neighborhood service than their white peers.

Black graduates are overwhelmingly satisfied with their college experience (they do not suffer from a sense of inferiority or stigma from affirmative action – as some opponents have claimed), and they overwhelmingly forge friendships with white students (contradicting anecdotes about self-segregation at lunch tables, etc.).  So are Blacks harmed by affirmative action? The study concludes “that the evidence is overwhelming that minority education, career, and success has been dramatically enhanced by affirmative action.”

What about harm to white students?  The study shows that if affirmative action programs had not been implemented and race neutral criteria alone had been used, a white student’s chances at these 28 elite institutions would have increased by 1.5%.  (Keep this figure in mind, race neutral would benefit white students only 1.5%.)  Thus, Karen Hopwood after she won the case, was awarded $1 in damages, the minimum amount, since the provable damage was negligible.  There is no provable substantial harm to white students in affirmative action.

Moreover, the study shows that African-Americans’ average SAT scores at these institutions are higher than the average for white students (so much for the notion that Black applicants sneak in with low scores).  22% of white students at these institutions or white graduates find there is too much emphasis on race (I would like to know what leads them to say this – I suspect it is their course readings more than the admissions department or minority students), but – please note – these white students rate the emphasis on alumni interests, athletics, and faculty scholarship as of even more concern.

In a word, affirmative action produces a dramatic benefit for Blacks and minorities and a negligible harm for whites.  One curious statistic should be tossed in here. Some have proposed that race be eliminated but that economic disadvantage be entered as a positive consideration.  This supposedly would have a positive outcome for minorities without making any use of race.  Clearly people who propose this not only have a stereotype of minorities as poor but also know nothing about who the poor are.  As one who grew up in Appalachia, I am not surprised to hear that such an economic affirmative action program would in fact decrease minority students and increase the percentage of whites at these universities.

Finally, would the abolition of race sensitive admissions nowadays, when “none of us are racists,” still lead to a drop in minority students?  After the 1996 case at UT Law School, the number of African-Americans in the entering class dropped from 31 to 4.  At the Berkeley Law School, after Proposition 209, the number dropped from 24 Blacks (the average for the previous 28 years of affirmative action) to 1 (and he was a deferred admission from the year before).  So yes, even in our supposedly enlightened day and age, with Black students at these institutions succeeding, and, as a result, with more Black leaders in industries, professions, communities and neighborhoods, with more sustained interaction and friendship between the races, all this positive presence would be nearly erased without the positive effort (Rudy Green) of affirmative action.

But, you still want to go back to the procedural reading of equal protection.  Should race be a consideration in the admission process?  What should be the considerations in the admission process?  Ask yourself which of the following pairs should be used to qualify students for admission to college:


• the individual student or the composition of the class of 2000-whatever?


• the student’s past record or their future promise?


• their ability to answer questions (test scores etc.) or their engaged 



accomplishments?

I hope you realize that at the colleges where you are applying, it is the second alternative that counts more than the first.  That emphasis suggests that race is a legitimate procedural consideration.

One more pair: is an elite university all about educating Fred Student or is it also serving the community?  (Hint: My alma mater, Yale, never tires of saying it produces “a thousand new leaders each year.”  I may not have quite done that, but Yale’s intention was not just to educate me but to offer the country someone who would serve).

In each of these pairings, race sensitive admissions does not conflict with (and so is not a procedural violation) of these criteria.  Indeed, for each it is a valid consideration.

Besides, it is one consideration; there are others and I am sure most people in this room are working to benefit from other affirmative considerations in college admissions.

First, your parents are paying wads of money to have you at this school rather than at public school.  Students from public school get into these 28 elite institutions, indeed most students at all 28 colleges are from public school.  Your parents are paying for the special consideration that a St. Stephens education gets in the admission process.

SAT scores.  How many of you shell out money to underemployed and overeducated characters who teach you how to improve your test scores?

Or again, how many of you, like myself, will benefit from being the child of an alumnus?  My chances of admittance to Yale in 1972 were 1 in 7; the unwashed masses only had a 1 in 9 chance.  I might have preferred the affirmative action program my father benefited from (in his day there was a quota on Catholics and Jews at Yale - a sort of affirmative action program for WASPs).  His admission was secured when my grandfather had lunch with his old Yale Law School classmate, the President of Yale.

OK, you don’t like WASP establishment affirmative action.  What about sports?  The second book, The Game of Life, using the same data, examines sports and the special consideration (affirmative action) given to athletics.  Overall, at the 28 institutions, alumni children have a 25% better chance of getting in than non alumni.  However, an athlete “flagged” as a prospect by a coach in the athletic department has a 48% better chance of admission, almost double the alumni child and nearly three times the number for a minority student.  Why are you wasting time on SAT scores? get thee to a sports academy!

We are not taking Big State U. here.  These are the liberal arts colleges and elite universities that you apply to.  The football coaching staff at Williams College is bigger than the philosophy department - and it carries weight in the selection of students.  As one educator said, “almost 1/2 the students from a leading prep school that were admitted to the Ivy League were outstanding hockey or lacrosse players and not particularly noteworthy students.”  Athletics too, like alumni status, is an affirmative action program, that is, it is given special, weighted consideration in the admissions process.

There is much more to be said about affirmative action.  I think it would be a grave social mistake to strike it down.  The numbers and conclusions above indicates some of my reasons, but there is also the following anecdote (remember my first one).

My senior year in college, anxious about employment in the real world, I went down to Princeton NJ to interview with a private school placement agency.  It was my first time at Princeton, and after the interview (where I said I would not accept any job “in Texas, Florida, or southern California.”) I strolled around the Princeton campus to see what it was like.  I was thinking of graduate school, and my advisor had recommended Princeton.  That night, back in the dining hall of Branford college at Yale, I exclaimed to the others, “have you guys ever been to Princeton?  They’re so white down there!”  I never even applied.

I would rather have us grow up in and live in a world like I did in college than a world like I did in grade school. Affirmative action has done me no procedural harm and brought me substantive benefit.  Go look up the figures yourself.

[NB.  Much of the data in this is borrowed from Ronald Dworkin’s and Andrew Hacker’s reviews of the cited books in the NYRB.]
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